THE LAW ON SEXUAL ORIENTATION DISCRIMINATION
By: Kerry Smith, a barrister at Garden Court North
INTRODUCTION
1. On 1 December 2003 the Employment Equality (Sexual Orientation) Regulations 2003 came into force.  Since then it has been unlawful to discriminate against employees, prospective employees and certain other related groups on the grounds of sexual orientation.  The SO Regulations outlawed four types of conduct on prohibited grounds: direct and indirect discrimination, harassment and victimisation by way of discrimination.

2. In October 2010 the Regulations were repealed by the Equality Act 2010.  The EqA 2010 harmonises and replaces previous discriminatory legislation.  The EqA 2010 lists what are ‘protected characteristics’ and then defines what conduct is prohibited.  Sexual orientation is a protected characteristic.  Prohibited conduct is direct and indirect discrimination, harassment and victimisation.  Whilst the EqA 2010 replicates many of the provisions of the SO Regulations, it is intended to extend protection and strengthen particular aspects of equality law.
DEFINITION OF SEXUAL ORIENTATION
3. The definition of sexual orientation in the SO Regulations and the EqA 2010 are broadly the same.

4. Section 12 of the EqA 2010 provides:

“(1) Sexual orientation means a person’s sexual orientation towards-

(a) persons of the same sex

(b) persons of the opposite sex, or

(c) persons of either sex.



(2) In relation to the protected characteristic of sexual orientation-

(a) a reference to a person who has a particular protected characteristic is a reference to a person who is of a particular sexual orientation;
(b) a reference to persons who share a protected characteristic is a reference to persons who are of the same sexual orientation.”

PROHIBITED CONDUCT
5. As stated the SO Regulations outlawed four types of prohibited conduct: direct and indirect discrimination, harassment and victimisation by way of discrimination.  Under the EqA 2010 these four types of conduct continue to be prohibited.  The EqA 2010 defines direct and indirect discrimination as acts of ‘discrimination’, and harassment and victimisation as ‘other prohibited conduct’.
Direct Discrimination

6. Regulation 3 of the SO Regulations defined ‘direct discrimination’ as:

“(1) For the purposes of these Regulations, a person (A) discriminates against another person (B) if-
(a) on the grounds of sexual orientation, A treats B les favourably than he treats or would treat other persons…”
7. Section 13 of the EqA 2010 defines ‘direct discrimination’ as:

“(1) A person (A) discriminates against another (B) if, because of a protected characteristic, A treats B less favourably than A treats or would treat others.”

8. The definition of direct discrimination under the SO Regulations and the EqA 2010 is sufficiently broad to so as to cover discrimination by association.

9. In Wyment-McCarthy v Secretary of State for Work and Pensions (case number 2406308/07) a Manchester ET found a homosexual male employee was subjected to direct discrimination on the grounds of his sexual orientation in the course of investigating a concern about his conduct.  This finding was upheld on appeal by the EAT, UKEAT/0419/09.

Indirect Discrimination

10. Regulation 3 of the SO Regulations defined ‘indirect discrimination’ as:

(1) For the purposes of these Regulations, a person (A) discriminates against another person (B) if-

(a) …

(b) A applies to B a provision, criterion or practice which he applies or would apply equally to persons not of the same sexual orientation as B, but

(i) which puts or would put persons of the same sexual orientation as B at a particular disadvantage when compared with other persons,

(ii) which puts B at that disadvantage, and

(iii) which A cannot show to be a proportionate means of achieving a legitimate aim.”

11. Section 19 of the EqA 2010 defines ‘indirect discrimination’ as:

“(1) A person (A) discriminates against another (B) if A applies to B a provision, criterion or practice which is discriminatory in relation to a relevant protected characteristic of B’s.

(2) For the purposes of subsection (1), a provision, criterion or practice is discriminatory in relation to a relevant protected characteristic of B’s if-

(a) A applies, or would apply, it to persons with whom B does not share the characteristics,
(b) It puts, or would put, persons with whom B Shares the characteristic at a particular disadvantage when compared with persons with whom B does not share it,
(c) It puts, or would put, B at that disadvantage, and
(d) A cannot show it to be a proportionate means of achieving a legitimate aim.”

Harassment

12. Regulation 5 of the SO Regulations defined ‘harassment’ as:
“(1) For the purposes of these Regulations, a person (A) subjects another person (B) to harassment where, on the grounds of sexual orientation, A engages in unwanted conduct which has the purpose or effect of-

(a) violating B’s dignity; or

(b) creating an intimidating, hostile, degrading, humiliating or offensive environment for B.

(2) Conduct shall be regarded as having the effect specified in paragraph (1)(a) or (b) only if, having regard to all the circumstances, including in particular the perception of B, it should reasonably be construed as having that effect.”
13. Section 26 of the EqA 2010 defines ‘harassment’ as:

“(1) A person (A) harasses another (B) if-

(a) A engages in unwanted conduct related to a relevant protected characteristic, and

(b) the conduct has the purpose or effect of-

(i) violating B’s dignity; or

(ii) creating an intimidating, hostile, degrading, humiliating or offensive environment for B.

(2) Conduct shall be regarded as having the effect specified in paragraph (1)(a) or (b) only if, having regard to all the circumstances, including in particular the perception of B, it should reasonably be construed as having that effect.”

14. The definition of harassment is sufficiently broad that there is no need for the sexual orientation to be that of the victim or any other person.  In English v Thomas Sanderson Ltd [2009] ICR 543 the Court of Appeal held that the SO Regulations covered a scenario where an individual is targeted for homophobic abuse even though they themselves are not gay.
15. Section 40 of the EqA 2010 protects employees and applicants to harassment from third parties.  An employer is to be treated as harassing an employee/applicant where a third party harasses the employee/applicant in the course of their employment and the employer fails to take such steps as would be reasonably practicable to prevent the third party from doing so.  The employer must know that the employee/applicant has been harassed on at least two other occasions by a third party.  It does not matter if the third party is the same or a different person on each occasion.  A third party is not an employee of the employer.
Victimisation

16. Regulation 4 of the SO Regulation defines ‘victimisation by way of discrimination’ as:

“(1) For the purposes of these Regulations, a person (A) discriminates against another person (B) if he treats B less favourably than he treats or would treat other persons in the same circumstances, and does so by reason that B has-

(a) brought proceedings against A or any other person under these Regulations;

(b) given evidence or information in connection with proceedings brought by any person against A or any other person under these Regulations;

(c) otherwise done anything under or by reference to these Regulations in relation to A or any other person; or

(d) alleged that A or any other person has committed an act which (whether or not he allegations so states) would amount to a contravention of these Regulations,

or by reason that A knows that B intends to do any of those things, or suspects that B has done or intends to do any of them.

(2) Paragraph (1) does not apply to treatment of B by reason of any allegation made by him, or evidence or information given by him, if the allegation, evidence or information was false and not made (or, as the case may be, given) in good faith.”

17. Section 27 of the EqA 2010 defines ‘victimisation’ as:

“(1) A person (A) victimises another person (B) if A subjects B to a detriment because-

(a) B does a protected act, or
(b) A believes that B has done, or may do, a protected act.

(2) Each of the following is a protected act-
(a) bringing proceedings under this Act;
(b) giving evidence or information in connection with proceedings brought under this Act;
(c) doing any other thing for the purposes of or in connection with this Act;
(d) making an allegation (whether or not express) that A or another person has contravened this Act.

(3) Giving false evidence or information, or making a false allegation, is not a protected act of the evidence or information is given, or the allegation is made, in bad faith.

(4) This section applies only where the person subjected to a detriment is an individual.

(5) The reference to contravening this Act is a reference to committing a breach of an equality clause or rule.”

18. As victimisation under the EqA 2010 is defined not as discrimination but as ‘other prohibited conduct’ the need for a comparator is removed.

Exception for Genuine Occupational Requirement

19. The SO Regulations provided an exception to the prohibition of discrimination and harassment:

“Regulation 6: Applicants and employees

(1) It is unlawful for an employer, in relation to employment by him at an establishment in Great Britain, to discriminate against a person-

(a) in the arrangements he makes for the purpose of determining to whom he should offer employment;

(b) in the terms on which he offers that person employment; or

(c) by refusing to offer, or deliberately not offering, him employment.

(2) It is unlawful for an employer, in relation to a person whom he employs at an establishment in Great Britain, to discriminate against that person-

(a) in the terms of employment which he affords him;

(b) in the opportunities which he affords him for promotion, a transfer, training or receiving any other benefit;

(c) by refusing to afford him, or deliberately not affording him, any such opportunity, or

(d) by dismissing him, or subjecting him to any other detriment.

(3) It is unlawful for any employer, in relation to employment by him at an establishment in Great Britain, to subject to harassment a person whom he employs or who has applied to him for employment…

Regulation 7 Exception for genuine occupational requirement etc

(1) In relation to discrimination falling within regulation 3 (discrimination on grounds of sexual orientation)-

(a) regulation 6(1)(a) or (c) does not apply to any employment;

(b) regulation 6(2)(b) or (c) does not apply to promotion or transfer to, or training for, any employment; and

(c) regulation 6(2)(d) does not apply to dismissal from any employment,

where paragraph (2) or (3) applies.

(2) This paragraph applies where, having regard to the nature of the employment or the context in which it is carried out-

(a) being a particular sexual orientation is a genuine and determining occupational requirement;

(b) it is proportionate to apply that requirement in the particular case; and

(c) either-

(i) the person to whom that requirement is applied does not meet it, or

(ii) the employer is not satisfied, and in all the circumstances it is reasonable for him not to be satisfied, that that person meets it,

and this paragraph applies whether or not the employment is for the purposes of an organised religion.

(3) This paragraph applies where-

(a) the employment is for the purposes of an organised religion;

(b) the employer applies a requirement related to sexual orientation-

(i) so as to comply with the doctrines of the religion, or
(ii) because of the nature of the employment and the context in which it is carried out, so as to avoid conflicting with the strongly held religious convictions of a significant number of the religion’s followers; and

(c) either-

(i) the person to whom that requirement does not meet it, or
(ii) the employer is not satisfied, and in all the circumstances it is reasonable for him not to be satisfied, that that person meets it.”
20. Schedule 9 to the EqA 2010 provides for a similar exception:

“1. General
(1) A person (A) does not contravene a provision … by applying in relation to work a requirement to have a particular protected characteristic, if A shows that, having regard to the nature or context of the work-

(a) it is an occupational requirement,
(b) the application of the requirement is a proportionate means of achieving a legitimate aim, and
(c) the person to whom A applies the requirement does not meet it (or A has reasonable grounds for not being satisfied that the person meets it)…

2. Religious requirements relating to sex, marriage etc, sexual orientation

(1) A person (A) does not contravene a provision … by applying in relation to employment a requirement to which sub-paragraph (4) applies if A shows that-

(a) the employment is for the purposes of an organised religion,
(b) the application of the requirement engages the compliance or non-conflict principle, and
(c) the person to whom A applies the requirement does not meet it (or A has reasonable grounds for not being satisfied that the person meets it)…
(4) This sub-paragraph applies to-

(a) …

(b) …

(c) …

(d) …

(e) …

(f) a requirement related to sexual orientation.

(5) The application of a requirement engages the compliance principle if the requirement is applied so as to comply with the doctrines of the religion.

(6) The application of a requirement engages the non-conflict principle if, because of the nature of the context of the employment, the requirement is applied so as to avoid conflicting with the strongly held religious convictions of a significant number of the religion’s followers.”
21. The ET in Reaney v Hereford Diocesan Board of Finance (case no: 1062844/06) upheld a direct discrimination complaint brought by a gay man who was rejected for a job as a Christian youth worker.  The Diocese unsuccessfully argued the ‘defence’ of a genuine occupational requirement.

Employment Tribunal Proceedings
22. The EqA 2010 retains the jurisdiction of the employment tribunal to determine a complaint of sexual orientation discrimination, harassment and/or victimisation arising in or out of an employment context.  The rules governing such a complaint replicate those in the RO Regulations.
23. In the recent case of HM Land Registry v Grant [2010] IRLR 583 the essence of the claimant’s direct discrimination and harassment claim was that he had been ‘outed’ at work against his wishes.  The case demonstrates the difficulties for claimants in proving sexual orientation discrimination.

Burden of Proof

24. The EqA 2010 broadly replicates the provision in the SO Regulations concerning the reversal of the burden of proof.  Section 136 of the EqA 2010 provides:

“(2) If there are facts from which the court could decide, in the absence of any other explanation, that a person (A) contravened the provision concerned, the court must hold that the contravention occurred.”
25. The EAT in Whyment-McCarthy (see above) held that the ET did not err in law in considering that the burden of proof shifted to the respondent to establish a non-discriminatory reason for the treatment complained of.  The EAT stated that it would be adopting too technical approach to the question of whether the respondent treated the claimant in the manner complained of on grounds of his sexual orientation to hold that the ET was in error in considering how a comparator would have been treated when evaluating the respondent’s explanation rather than at the earlier stage of determining whether the burden of proof had shifted to the respondent.
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